UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

ALBERT L. GRAY, Administrator, et al.

Plaintiffs,

vs. . C.A. No. 04-312-L

JEFFREY DERDERIAN, et al.

Defendants.

PLAINTIEES' Y M DUMTO T NDA OF

ESSEX N Y T NDERWRITERS AT
LLOYD' N TOFT TO PLAINTIFES'
MOTION FOR T ND THE PLAINT

Procedural History

Plaintiffs have moved for leave to file a First Amended Master Complaint,
with a proposed mechanism for adoption of said Complaint by non-parties to the
above-captioned matter. Objections were filed by Defendants Essex Insurance
Company and Certain Underwriters at Lloyd's, London. Essex objected on the basis
of "futility," asserting identical arguments to those briefed and argued by it in
support of its presently-pending Motion to Dismiss under Fed.R.Civ.P. 12(b)(6).
Co-defendant, Certain Underwriters at Lloyd's, London, filed a single-page
Memorandum which simply adopts the arguments of Essex in opposition to the
amendment. Accordingly, this Memorandum is addressed to those arguments

raised in Essex' Memorandum, but are equally applicable to the objection of Lloyd's.



Standard Of Review

As this Court held in Almeida v. United Steel Workers of America

International Union, AFL-CIO, 50 F.Supp.2d 115, 120-21 (D.R.I. 1999), the legal

standard for determining the futility of an amendment under Fed.R.Civ.P. 15 is the
same as that applied to a motion to dismiss for failure to state a claim under
Fed.R.Civ.P. 12(b)(6): "Futility means that the complaint, as amended, would fail
to state a claim upon which relief could be granted.” Id. Because the "futility”
issue involves the same standard of review as Essex' 12(b)(6) motion, and because
those issues have been briefed (and argued) extensively, Plaintiffs hereby
incorporate by reference their memorandum and oral argument in opposition to
Essex' Rule 12(b)(6) Motion to Dismiss.
Effect Of Proposed Amendment As To Essex
Plaintiffs, as explained in their 12(b)(6) memorandum and oral argument,
believe that the original Master Complaint states a claim against Defendant Essex.
However, in an excess of caution, Plaintiffs sought to amend their Complaint as to
Essex by adding two substantive paragraphs and by changing the method by which
previous allegations are incorporated into the Essex count.
Specificaily, Plaintiffs' proposed First Amended Master Complaint adds the
following two new paragraphs.
657. Defendants Essex, Multi-State and High Caliber, in

undertaking to perform said inspections, recognized or

should have recognized that the competent performance of

the inspections was necessary for the protection of third

persons, including Plaintiffs.

658. Essex' insured, Michael Derderian, relied upon the results

and recommendations of said negligently performed
inspections.



The new paragraphs dovetail with the Restatement 2d of Torts §324A(c),
upon which Plaintiffs rely (and relied in opposing Essex' Motion to Dismiss).
Specifically, that section of the Restatement provides:

One who undertakes, gratuitously or for consideration, to render
services to another which he should recognize as necessary.for the
protection of a third person . . . is subject to liability to the third

person for physical harm resulting from his failure to exercise
reasonable care to [perform] his undertaking, if
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(c) the harm is suffered because of reliance of the other . . . person
upon the undertaking.

The additional allegations of paragraphs 657 and 658 simply reinforce the twin Iegs
of foreseeability and reliance which form the basis of Restatement 2d §324A(c).

Additionally, the proposed Amended Complaint's allegations against Essex
incorporate only those other allegations in the Complaint pertaining to the Plaintiffs
and to Essex in order to bolster the complaint against any argument that
alternative factual allegations should preferably be pleaded in the alternative or in
separately numbered counts. (Such separation is not even necessary under
Fed.R.Civ.P. 8(e)(2)("either in one count or defense or separate counts or
defenses"); however, this separation was undertaken in the Amended Complaint,
again, in an excess of caution.)
This Is Plaintiffs' First Proposed Amendment To The Complaint

We must take issue with the assertion in Essex' Memorandum in Support of
Essex Insurance Company's Objection to Motion to Amend Master Complaint at 2
that "Plaintiffs' Amended Master Complaint can be considered a second

'amendment' of complaints previously filed by various plaintiffs in this action." In



fact, the proposed First Amended Master Complaint is Plaintiffs' first proposed
amended complaint of any kind and follows within five months removal of the
original Master Complaint from state superior court to this Court. Whether by
inadvertence or design, Essex' mischaracterization of the proposed amendment
appears to be an attempt to characterize the pending Motion to Amend as somehow
repetitive or untimely. Given the very early procedural stage of this case, its near-
unprecedented complexity and the complete absence of discovery to date, the
proposed Amended Complaint is, we would submit, a model of diligence.

The Amended Complaint Satisfies §324A(c)'s Reliance Requirement

In attempting to advance its "futility" argument, Essex' Memorandum, like its
12(b)(6) memoranda, argues the strawman that The Station's patrons were
unaware of Essex or its inspection and could not have relied upon the undertaking.
As explained in earlier memoranda and argument, however, reliance of the insured
is sufficient under §324A(c). Huggins v. Aetna Casualty & Surety Co., 264 S.E.2d
191 (Ga. 1980); Restatement 2d, Torts, §324A(c), Comment e.

Finally, as to Essex' argument raised here and in its 12(b)(6) motion that its
self-serving policy language is somehow dispositive of any reliance by the insured,
the cases cited in Plaintiffs' Memorandum of Law in Opposition to the 12(b)(6)
Motion, including Hill v. U.S. Fidelity & Guaranty Co., 428 F.2d 112 (5™ Cir. 1970),
cert. denied 400 U.S. 1008, 27 L.Ed.2d 621, 91 S.Ct. 564 (1971) and Cleveland v.

American Motorists Ins. Co., 163 Ga.App. 748, 295 S.E.2d 190 (1982), directly

address this issue. Specifically, under Hill, supra, in order for notice to the insured
to defeat a §324A claim, it must be established under the totality of circumstances

that notice made it "unambiguously clear" that the insured may or may not rely



upon an inspection. Here, the policy language in question is not even part of the
Complaint and, accordingly, need not be considered under the 12(b)(6)/"futility"
standard. Even if it were to be considered, however, there has been no discovery
as to whether the policy language was ever communicated to an insured, much less
when or how. Neither has there been any discovery concerning other
communications surrounding the inspection in question.’ Finally, the very timing of
the inspection, seven months into a twelve-month policy term, belies the policy
recitation that inspection is for "deciding whether to insure the risk," upon which
Essex relies. It cannot be said at this juncture, before any discovery, that under
the totality of the circumstances Essex made it "unambiguously clear” to its
insureds that it could not rely upon the inspection.
Conclusion

For the same reasons that Essex' Rule 12(b)(6) Motion should be denied, so
should Essex' (and Lloyd's) "futility" arguments be rejected, and Plaintiffs' Motion

for Leave to File a First Amended Master Complaint be granted.

L If an insurer's advertising or communications with its policyholders suggest that its
inspection services may relieve the insured of burdens of inspecting its own facilities, it has
undertaken to render a service to its insured under §234A. Patton v. Simone, 626 A.2d 844
(Del. Super. 1992), citing Smith II v. Allendale Mutual Ins. Co., 410 Mich. 685, 303 N.W.2d
702, 712 (1981).




Respectfully,

Plaintiff 13(d); 13(e); 17-63 inclusive;
133-190 inclusive; 225 and 226
By their Attorneys:

Max %istow, Esq. (#0330)

John P. Barylick, Esq. (#1907)
WISTOW & BARYLICK INCORPORATED
61 Weybosset Street

Providence, RI 02903

Plaintiff 1-12 inclusive; 13(a)(b)(c),;
14-16 inclusive; 80-132 inclusive;
222 and 223

By their Attorney:

—

Patrick T. Jongs, Esq. (#6636)
COOLEY MANION JONES, LLP
21 Custom House Street
Boston, MA 02110

Plaintiff 64, 65(a); 66-68 inclusive;
192-195 inclusive
By their Attorney:

Stepgen E. Breggié,@sq. (#2865)

BREGGIA, BOWEN & GRANDE
395 Smith Street
Providence, RI 02908

Plaintiff 13(d); 13(e); 17-63 inclusive;
133-190 inclusive; 225 and 226
By their Attorney:
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Mark S. Mandell, Esq. (#0502)
MANDELL, SCHWARTZ & BOISCLAIR
One Park Row

Providence, RI 02903

Plaintiff 65(b); 71-75 inclusive;
196-215, inclusive; and 224
By their Attorney:

Michael A. St. Pierre, ésq. (#2553)

REVENS, REVENS & ST. PIERRE
946 Centerville Road
Warwick, RI 02886

Plaintiff 76-79, inclusive;
and 215-221, inclusive
By their Attorney:

Steven A. Minicucci, Esq. (#4155)
CALVINO LAW ASSOCIATES

373 ElImwood Avenue

Providence, RI 02907



Plaintiff 69; 70; and 199
By their Attorney:

Eva Marie Mancuso, Esq. (#3564)
HAMEL, WAXLER, ALLEN & COLLINS
387 Atwells Avenue

Providence, RI 02909

Plaintiff 191
By her Attorney:

WoV% 4.7/

Charles N. Redihan, Esq. (#1810)
KIERNAN, PLUNKETT & REDIHAN
91 Friendship Street

Providence, RI 02903



CERTIFICATION

I hereby certify that an exact copy of the within document was sent by
electronic mailing to the following individuals on this 13th day of December, 2004.

Thomas C. Angelone, Esq.

HODOSH, SPINELLA & ANGELONE, P.C.
One Turks Head Place, Suite 1050
Providence, RI 02903

C. Russell Bengtson, Esq.
CARROLL, KELLY & MURPHY
One Turks Head Place, Suite 400
Providence, RI 02903

Gregory L. Boyer, Esq.
170 Westminster Street, Suite 200
Providence, RI 02903-2196

Stephen E. Breggia, Esq.
BREGGIA, BOWEN & GRANDE
395 Smith Street

Providence, RI 02908

Mark D. Cahill, Esq.

Eric Bradford Hermanson, Esq.
CHOATE, HALL & STEWART
Exchange Place, 53 State Street
Boston, MA 02109

Joseph V. Cavanagh, Jr., Esq.
Kristin E. Rodgers, Esq.
BLISH & CAVANAGH, LLP

30 Exchange Terrace
Providence, RI 02903

Edward M. Crane, Esq.

Deborah Soimor, Esq.

SKADDEN, ARPS, SLATE, MEAGHER & FLOM
333 West Wacker Drive

Chicago, IL 60606

Anthony F. DeMarco, Esq.

Mark Reynolds, Esq.

REYNOLDS, DEMARCO & BOLAND, LTD
170 Westminster Street, Suite 200
Providence, RI 02903



Gerald C. DeMaria, Esq.

James A. Ruggieri, Esq.
HIGGINS, CAVANAGH & COONEY
The Hay Building

123 Dyer Street

Providence, RI 02903

Marc DeSisto, Esq.
DESISTO LAW

211 Angell Street

P.O. Box 2563

Providence, RI 02906-2563

Curtis R. Diedrich, Esq.
SLOANE & WALSH, LLP

127 Dorrance Street
Providence, RI 02903-2808

Mark P. Dolan, Esq.

Rice Dolan & Kershaw

170 Westminster Street, Suite 900
Providence, RI 02903

Stephen P. Fogerty, Esq.
HALLORAN & SAGE LLP
315 Post Road West
Westport, CT 06880

Mark Hadden, Esq.
68 Kennedy Plaza, Suite 3
Providence, R 02903

Carl A. Henlein, Esq.

John R. Crockett, I1I, Esq.

Susan S. Wettle, Esq.

FROST BROWN TODD

400 West Market Street, 32" Floor
Louisville, KY 40202-3363

Patrick T. Jones, Esq.

Peter Schneider, Esq.
COOLEY MANION JONES, LLP
21 Custom House Street
Boston, MA 02110



Howard Julian
570 Shermantown Road
North Kingstown, RI 02874

Fred A. Kelly, Jr., Esq.
Randall L. Souza, Esq.

Ian Ridlon, Esq.

NIXON PEABODY, LLP

One Citizens Plaza, Suite 700
Providence, RI 02903

Ronald Langlois, Esq.
Lauren D. Wilkins, Esq.
SMITH & BRINK

One State Street, Suite 400
Providence, RI 02908

James R. Lee, Esq.

Department of Attorney General
150 South Main Street
Providence, RI 02903

Thomas W. Lyons, Esq.

STRAUSS, FACTOR, LAING & LYONS
222 Richmond Street, Suite 208
Providence, RI 02903-2914

Richard W. MacAdams, Esq.
MACADAMS & WIECK INCORPORATED
101 Dyer Street, Suite 400
Providence, RI 02903

John R. Mahoney, Esq.
ASQUITH & MAHONEY, LLP

155 South Main Street, 2™ Floor
Providence, RI 02903

Eva Marie Mancuso, Esq.

HAMEL, WAXLER, ALLEN & COLLINS
387 Atwells Avenue

Providence, RI 02909

Mark S. Mandell, Esq.

MANDELL, SCHWARTZ & BOISCLAIR
One Park Row

Providence, RI 02903
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W. Thomas McGough, Jr., Esq.
James J. Restivo, Jr., Esq.
REED SMITH LLP

435 Sixth Avenue

Pittsburgh, PA 15219

Edwin F. McPherson, Esq.
MCPHERSON & KALMANSOHN LLP
1801 Century Park East, 24 Floor
Los Angeles, CA 90067

Howard A. Merten, Esq.
Benjamin V. White III, Esq.
Eric M. Sommers, Esq.
VETTER & WHITE

20 Washington Place
Providence, RI 02903

Steven A. Minicucci, Esq.
William A. Filippo, Esq.
CALVINO LAW ASSOCIATES
373 Elmwood Avenue
Providence, RI 02907

James T. Murphy, Esqg.
Kelly N. Michels, Esq.
HANSON CURRAN, LLP
146 Westminster Street
Providence, RI 02903

Mark T. Nugent, Esq.

Paul Sullivan, Esq.

MORRISON MAHONEY LLP

121 South Main Street, Suite 600
Providence, RI 02903

Stephen M. Prignano, Esq.
Stephen J. MacGillivray, Esq.
EDWARDS & ANGELL, LLP
2800 Financial Plaza
Providence, RI 02903

Charles N. Redihan, Jr., Esq.
KIERNAN, PLUNKETT & REDIHAN
91 Friendship Street

Providence, RI 02903
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James H. Reilly, III, Esq.

Donald J. Maroney, Esq.

KELLY, KELLEHER, REILLY & SIMPSON
146 Westminster Street, Suite 500
Providence, RI 02903

Michael A. St. Pierre, Esq.

REVENS, REVENS & ST. PIERRE, P.C.
946 Centerville Road

Warwick, RI 02886

‘Andrew J. Trevelise, Esq.
REED SMITH LLP

2500 One Liberty Place
Philadelphia, PA 19103-7301

Earl H. Walker, Esq.
Charles Babcock, Esq.
Nancy W. Hamilton, Esq.
JACKSON WALKER LLP
1401 McKinney, Suite 1900
Houston, TX 77010

George E. Wolf, 111, Esq.

Ann Songer, Esq.

Shook, Hardy & Bacon, LLP
One Kansas City Place

1200 Main Street

Kansas City, MO 64105-2118
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